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1

2

A

Q

Yes, I do.

And you said -- you answered, no, I haven't proposed

3 any different sites. Question, so you've been proposing the

4 same site from the beginning of your application? And you

5 say, you're talking about the same site? Yes, on Mount Saint

6 Helena? And Mr. Fitch said yes and it goes on. So the pur-

7 all that was by way of saying, didn't you say that you didn't

8 believe you had amended your site in your deposition?

9 MR. SHUBERT: The record speaks for itself, Your

MR. GAMMON: Yeah.

JUDGE LUTON: Overruled.

JUDGE LUTON: Well, that's, that's the way you get

the deposition testimony in.

accurate?

the reporter was -- the court reporter that was there was

JUDGE LUTON: I don' t know, but I know one way of

getting the deposition testimony in is through the use of the

witness. Is that what you're doing? Just getting the

deposition testimony in?

MR. GAMMON: Sure. I just want her to agree with me

that this is what it says. That she didn't know -- she didn't

recall at the time --

10 Honor. The deposition transcript says what happened as the

11 way she responded to the question. What's the purpose of the

line of questioning? Is he trying to test whether or not the,12

13

14

---/ 15

16

17

18

19

20

21

22

23

24

25
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1 WITNESS: At the time as I stated you're asking me

Q No, no.

A why, why you were talking about two different

BY MR. GAMMON:

Q It wasn't your confusion or why you had confusion --

on Mount" Saint Helena. Originally I wanted to be on the north

Q Well, ma'am, the only question was you didn't recall

at the time that you changed sites?

A I didn't recall -- I think my confusion was more of

sites --

site and

which site --

2 an engineering question and I was very nervous about it. The

site was Mount Saint Helena. There were two different sites

A when the application

Q or what was in your mind.

MR. GAMMON: I strike the question, Your Honor. Let

18 me go on to something else.

.~.

3

4

5

6

7

8

9

10

11

12

13

14

"--..'" 15

16

17

19 BY MR. GAMMON:

20 Q Look at transcript 58 and 59 if you have that in

21 front of you, ma'am. Starting on 58. All right. Read from

22 line 9 on transcript 58 through line 8 on transcript 59.

23

24

25

A

Q

A

I'm sorry. Are you talking about page 58?

Yes. Line 9.

9 says none.
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Well, let me just -- if you just read it to yourself

2 there.

3

4

A

Q

Oh, okay.

Through, through line 8 on the next page, please.

5 You're being asked about financial -- your financial

6

7

8

9

10

11

12

13

14

.-......-....." 15

16

17

18

19

20

21

22

23

24

25

amendment. Just let me know when you're finished.

A Okay. I, I finished.

Q Okay. And at line 4 of page 59, you were asked by

Mr. Fitch, your application as it relates to your finances, or

to be more precise, by you I'm referring to your cOrPOrate

entity, Moonbeam. Well, and before that it was, do you recall

amending in anyway? And your answer was, at line 7, I don't

think I did. Is it in the application that it's amendment

amended? Do you have something you can show me? And my

question is this. You didn't recall at that time that you'd

amended your financial, did you?

A The reason that I didn't

Q No, no. Just the question.

A Because it relates to the matter before the judge --

here today.

Q Did you recall at that time that you had amended

your financial, ma'am? Your counsel can always bring out

later why you didn't recall.

A No, I didn't recall.

Q Okay. That's all.
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2

3

4

5

A That's what it says here.

Q That's the only question I have in that area.

A That's what it says in the transcript.

Q Okay. Now, your application has at all times

specified a studio -- main studio, for your Calistoga

84

6 application, by your I mean Moonbeam's, somewhere within the

7 city limits of Calistoga, has it not?

8

9

10

11

12

13

A Yes.

Q And it does today?

A Yes.

Q That is your proposal to the FCC?

A Yes, it is.

Q And at your deposition in June of this year, last

14 month, didn't you state that actually, probably that the

15 studio'S going to be at the KFTY --

16

17

18

A

Q

A

That will be an auxiliary studio.

-- offices.

That will be an auxiliary studio there probably.

19 They've offered.

20

21

Q

A

An auxiliary studio.

The main studio, the main studio will be in

22 Calistoga.

23

24

25

Q

A

Q

Has that always been your, your intention?

It's something that was offered.

No, I mean your -- it's always been your intention
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1 to have a main studio in Calistoga?

2 A No, it's something I said at the deposition. The

3 main studio is going to be in Calistoga. I mentioned the KFTY

4 at the deposition. It was not in any application.

5 Q And now you're telling us that KFTY, the studio

6 there, will be an auxiliary studio?

7

8

A

Q

It could be.

Actually -- didn't you say actually, probably it

9 will be a studio at KFTY?

10 MR. SHUBERT: Objection, Your Honor. An auxiliary

11 studio is actually a studio.

12

13

14 Q

MR. GAMMON: Okay. I accept that, Your Honor.

BY MR. GAMMON:

Now, KFTY studio are outside the city grade of your

15 proposed station, are they not?

16

17

A

Q

Outside of Calistoga, yes.

No, outside the 3.16 mV contour of your proposed

18 station in Santa Rosa?

19

20

A

Q

Yes.

Okay. Now, let's look at transcript 71 of your

21 deposition. And look at line 3, transcript 71. You have

22 that?

23

24

A

Q

Um-hum. Yes.

Question, do you know where your main studio will be

25 located? Answer, no I don't. Actually it will probably be at
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1 KFTY in Santa Rosa. You see that?

2

3

4

A

o
A

Yes. 1--

That's your testimony, wasn't it?

I knew -- the main -- I don't know where the main

5 studio is going to be in Calistoga, but I know where the --

6 where auxiliary studio can be in Santa Rosa.

7 o And that's what you intend to convey by the --

8 please be careful.

9 A I'm sorry. I was very nervous and I was just trying

10 to answer a question. It's the first time I had been ever

11 deposed.

12

13

14

15

o
A

o
A

Have you rehearsed this?

No, I haven't.

No, no, wait.

I am sorry. I have not been on a stand like this

16 very often in my life either.

about the main studio question before you came up here today

to testify and before you sat on this witness stand?

A No.

0 Your counsel didn't go over that with you?

A We went over my deposition with me and at the time

17

18

19

20

21

22

23

24

o
A

o

I understand. May I talk? Please.

It's your -- you're the eXPert.

Okay. Did you talk to anybody about what you'd say

25 we went over the deposition, he gave you a list of the things
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1 that I, I said during the deposition that I said -- I changed

were wrong.2

3 Q Oh, I see it. It's in the -- so you must have

4 discussed it, didn't you?

5

6

A

Q

I discussed my deposition. Of course I did.

All right. We'll get there. As a proposed

7 correction, counsel, you can check me on this that page 71,

8 line 4, which we just got of course today, the answer should

9 read, it will be in Calistoga. Do you see that? That's your,

10 that's your correction? Proposed correction?

11

12 it's

A It's not a correction. The correction -- I mean,

the allocation stated that it would be in Calistoga.

13 It's a correction of the deposition.

14 Q Well, take a look at transcript 71, line 4, where

15 your answer is, "No, I don't. Actually, it will probably be

16 at KFTY in Santa Rosa." Do you see that language? Right?

17

18

19

A

Q

A

Yes.

And that's in reference to your main studio, right?

Acci-- I, I accidently said that. I did not mean

20 that.

21 Q Ma'am, just -- it's in reference to your main

22 studio.

23 A I think you're belaboring my explanation of being

24 nervous the day I had the -- I, I was -- at the deposition.

-."""-""""

25 Q Yes, ma'am.
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1

2

A

Q

Can you accept that?

Let's just try and put it away. Wasn't the question

3 to which you were responding, wasn't it, "Do you know where

4 your main studio will be located?" Wasn't that the question

5 you were responding to in deposition in your nervousness?

actually it will

Q All right. Now, I've read you your answer. No, I

A Yes.

Q I know it's consistent with what you say in your

Q That's your proposed correction?

A That is the correction you hold in your hand.

Q But the correction isn't what you said. It's what

A I did that.

probably be at KFTY in Santa Rosa. But you want to substitute

Q Yes. I'm talking about --

A Which agrees with what I, I stated in my

application. That I'm going -- that my studio is going to be

in Calistoga.

Calistoga?

don't. Actually it will probably be

that whole line 4 answer to read instead, it will be in

you wished you said, right?

A The correction is what I am saying today.

application. My quest-- that's not my question though, is it?

24 My question is, your proposed correction to the transcript is

25 what you wish you had said at the time of deposition, but it

6

7

8

9

10

11

12

13

14

---- 15

16

17

18

19

20

21

22

23
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1 is not what you said at the deposition. Isn't that right?

2 A It's something that I should have said at the

3 deposition because it would have been the truth.

4

5

6

Q Would you like my question read back to you, ma'am?

HR. SHUBERT: Your Honor --

JUDGE LUTON: We're going to beat this to death.

7 What you're saying I take it, MS. Constant, is that the

8 correction is the testimony that you intended to give at the

9 deposition. Is that right?

10

11

WITNESS: Yes.

HR. GAMMON: Did you really intend to give that

12 testimony at the deposition? Or were you really saying we're

13 going to have a studio at KFTY and that will be the main

14 studio and now you realize that's not a good answer?

15 HR. SHUBERT: That's a compound question, Your

16 Honor. I will object.

17 JUDGE LUTON: That's all right. If the witness

18 understands it, so what! It's compound. You may respond.

19 WITNESS: I don't know why I would have given that

20 answer if that was what I intended at the deposition, if it

21 wasn't going to be true.

22 HR. GAMMON: All right. All right. Let me go onto

23 something else, Your Honor, if I may.

24 BY HR. GAMMON:

25 Q Oh, yes. When did you find out that the Calistoga
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1 Performing Arts association has gone defunct?

2 A I'm not sure exactly when I, when I learned. It was

3 quite -- it was -- it's been within the last year that they

4 notified me that they were out of funds. I don't remember the

5 exact date. It's only -- they've been without funds .for the

6 past year, and in fact it's only been within the last --

7

8

Q

A

Ma'am, I just asked you when?

-- couple of months. As I said, I don't have any

9 specific date. It's been within the last year.

10 Q That's all right. You see, you just need to answer

11 my question unless it's objected to? Just, just the question.

12 Okay. Well, when you say it was within the last year, was it

13 within the last two months or was it eight months ago roughly.

14 What's the best you can give us on that?

15 A Well, there's been lingering hope until they finally

16 put the building up for sale a couple of months ago.

17 Q When did it go defunct and you get notice that it

18 was defunct?

19 A They didn't say they were defunct. They said they

20 were without funds. I think I used the word defunct because I

21 didn't see anyplace, anyplace of -- they weren't going to have

22 any theater performance that I knew of.

23 Q Well, I guess after you got notice

24 A I wasn't going to be involved in it is what I am

25 saying. Then -- so I considered it defunct.
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1 Q Once you learned it was -- it had no funds, you
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2 weren't active in it in any way?

3

4

A

Q

No.

All right. But in April of '93 you told us you were

5 active in it. You were a member of it. Right? In your

6 integration and diversification statement. Isn't that true?

7

8

9

A

Q

A

Yes.

Okay.

I didn't say I was active in it. I said I was a

10 member of it.

11

12

13

Q

A

Q

Just a mere member.

That's right.

And at that point in time you had no intention of

14 trying to become more than a mere member of it? Isn't that

15

16

17

18

19

A

Q

A

Q

A

No. In fact I joined another --

No, ma'am, just this, just this one.

organization.

Just this one.

Okay. That one is, that one is not there for me to

20 be a part of.

21

22

23

Q

A

Q

Okay.

I substituted it.

All right. And you knew that sometime in the past

24 year, when you found that out.

25 A Sometime in the past year.
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1

2

Q

A

Yeah. Was it in '9 -- somet~e in '92?

I think, I think that's when I received notice that

3 they didn't have any funds.

4 Q All right. Do you know how -- let it go, let it go.

A Yes.

A Of his own radio stations?

A Yes.

Q And 100 percent owner of radio stations in the past?

A Yes.

Q Yes.

A In the past, yes.

Q Yes. And I'm not trying to say he has any today,

Q And he's been a CEO and Chief Operating Officer of

not?

Q All right. Are you aware that Mr. Willson submitted

in one of the pleadings to His Honor a representation under -

subject to penalty of perjury dated July 7, 1993, recounting

construction of the stations? AM and FM radio stations?

radio stations in the past?

except to catch h~ -- situation. And he'S -- has he overseen

owned and been the, the 100 percent owner by various

corporations, but he's owned several radio stations, has he

5 Let me move onto something else. I'm going to ask some

questions about your husband's involvement or lack of

involvement in your application, ma'am. He's operated and

6

7

8

9

10

11

12

13

14

-- 15

16

17

18

19

20

21

22

23

24

25
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1 the fact of a conversation your husband had with him about

2 your application.

Yes, I saw that.3

4

A

Q Did what did your husband say about that when you

5 asked him?

6 A When I asked him what?

7 Q When you asked him, what about this conversation

A I'm sure there was. He didn't -- wasn't using -- I

Q And what did you say to that?

A That's fine. If Mr. Willson would like to settle

A Yes.

Q Did he have access to a copy? Was there one at the

Q Did he tell you he was going to call Mr. Willson?

A Yes, he did.

before today, I would have been very happy to have.

Q Did your husband have a copy of your application so

he could speak knowledgeably about it?

A I don't think he did.

home?

8 Willson says he had with you?

A The purpose of my husband's call was -- this was

going to cost a lot of money as it has been costing a lot of

money for both myself and Mr. Willson and he was just playing

the part of arbitrator.

Q He told you that? Your husband?

9

10

11

12

13

14

',-"" 15

16

17

18

19

20

21

22

23

24

25
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1 know he didn't have one with him.

2

3

4

Q

A

Q

With him where?

When he was talking to Mr. Willson.

How do you know he didn't have one with him when he

5 talked to Mr. Willson?

6 A Well, he would have asked me for the, for the

7 application.

8

9

10

11

12

Q

A

Q

A

Q

Were you present when he talked to Mr. Willson?

No, I wasn't --

It was telephonic.

No, I wasn't there.

I don't -- I'm not trying to imply it was a face-to-

13 face conversation. Did you read Mr. Willson's recounting of

14 that conversation?

15 A I did read it, but I don't recall it specifically

16 right now.

17 Q When you read it, did you -- was there anything in

18 there that you said to yourself this is not true. This could

19 not be accurate, or did you generally assume this is what

20 happened or -- could it strike that. Did it comport with,

21 with your understanding of what had transpired?

22 A Yes, because I called Mr. Willson myself at one

23 occasion.

24

25

Q Okay.

MR. GAMMON: Your Honor, I'd ask at this time that
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1 there be identified as Willson Exhibit 2 for identification a

2 two-page document dated July 7, 1993, addressed, to whom it

3 may concern, on typed-in letterhead of Gary E. Willson. The

4 first page being signed by Mr. Willson, the second page

5 purporting to be a Pacific Bell telephone company bill or

6 partial bill relating a call to Santa Rosa -- or reflecting a

7 call to Santa Rosa. May that be identified as Willson Exhibit

8 2, Your Honor?

9

10

11

12

13

JUDGE LUTON: So identified.

(Whereupon, the document referred to

as Willson Exhibit No. 2 was marked

for identification.)

MR. GAMMON: Your Honor, I give two copies to the

14 reporter and ask leave to withdraw one for the moment.

15

16

17 Q

JUDGE LUTON: All right.

BY MR. GAMMON:

Is this that letter to which we've been referring

18 the reference to Mr. Willson's letter to which we've been

19 referring of July 7, 1993, ma'am?

20

21

A

Q

Yes.

And why don't you just take a moment to read over it

22 again and tell us if there's anything there that you, of your

23 own knowledge, feel is inaccurate? Have you finished reading

24 it?

-'-.,...-

25 A Yes, I am.
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1 Q Do you have any is there anything there of your
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2 own knowledge you know same things may be inaccurate,

3 because you don't have any knowledge of them, but of your own

4 knowledge is there anything there that you know is inaccurate?

5

6

7

A

Q

Not that I can see.

All right.

MR. GAMMON: Your Honor, I ask that Exhibit 3 be

8 received.

9

10

MR. SHUBERT: Objection, Your Honor.

JUDGE LUTON: All right. What basis? This is

11 objection -- rather, this Exhibit 2 I thought you said.

12 MR. GAMMON: I'm sorry. Sure it is.

13 JUDGE LUTON: Exhibit 2.

14 MR. GAMMON: Exhibit 2, I beg your pardon.

'-'-- 15 JUDGE LUTON: Okay. Let's hear the objection.

16 MR. SHUBERT: The objection is one on relevance and

17 two, the meeting that was held in my office with Mr. Fitch we

18 agreed that any of the settlement discussions would be

19 confidential amongst the parties. And we -- that was a

20 condition of negotiating settlement, Your Honor, and to admit

21 this into evidence now flies in the face of a time-honored

22 tradition of trying to maintain the confidentiality of

23 settlement negotiations in order to promote a resolution of

24 proceedings.

-...•._....../

25 MR. GAMMON: Well, Your Honor, this doesn' t recount
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1 anything about the substance of what happened in counsel's

2 office.

3 MR. SHUBERT: It's talking about settlement

4 discussions. You can't tell me that that's not the purpose of

5 this memo.

6 MR. GAMMON: Well, the purpose of the memo is to

7 show the connection of Mr. Constant with this application.

8 MR. SHUBERT: That there were settlement

9 discussions.

10 MR. GAMMON: But not the substance of the settlement

11 discussion. That's -- the privilege is what occurs in

12 settlement discussions, not the fact of settlement discussions

13 and who attended. That's never been privileged in this

14 Commission.

15 MR. SHUBERT: You're telling me that just -- he

16 says, although I can't use the exact words, I will attempt to

17 give you an idea of how the conversation went. That's not

18 substantive disclosure of the, of the negotiations?

19

20

MR. GAMMON: In your office? No.

MR. SHUBERT: No, we're talking about settlement

21 negotiations.

22 MR. GAMMON: Among the parties. This man's not a

23 party. Or is he?

24 MR. SHUBERT: I think the testimony was is that he

25 was going to try to act as an arbitrator.
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1 MR. GAMMON: Well, it doesn' t say anything here
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2 about arbitrator.

3

4

MR. SHUBERT: Well--

MR. GAMMON: There's nothing here about the

5 substance. Just the fact that this man called and, and

6 assumed this position.

7 MR. SHUBERT: He said if -- I mean, he's

8 paraphrasing here what was told to him. I'm sorry. I, I

9 think it's disingenuous to say that this doesn't talk about

10 the substance of the conversation.

11 MR. GAMMON: The gentleman was not a representative

12 and he was not a, a party.

13 MR. SHUBERT: So YOll're saying that those are the

14 conditions on which we were talking settlement negotiations.

15 MR. GAMMON: No. I wasn't present in your office

16 and this conversation doesn't relate to your office or

17 anything that hapPened there.

18 MR. SHUBERT: The stipulation was is that we would

19 keep the settlement negotiations confidential. That was the

20 stipulation.

21 MR. FITCH: Your Honor, I'm afraid I'm going to have

22 to interject here since I was the counsel present. Those

23 settlement discussions, first of all, there'S noth -- there's

24 no reference in here to the substance of any discussions at

25 Mr. Shubert's office. Any, any agreement which, at this point
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MR. SHUBERT: The point was is that we had agreed

MR. FITCH: We had no control, nor did we know that

Mr. Constant was going to call Mr. Willson out of the blue.

It's no way we could have possibly even agreed, orally or any

other way, to keep that matter confidential. In any event,

meeting, but we didn't.

this is talking as far, as far as the discussion in Mr.

that settlement negotiations were to be confidential.

MR. FITCH: That is not my understanding, Your

we could have said a lot more about what happened at that

Schubert's office, about who is present and that's it. Sure,

1 is all oral, referred solely to that meeting.

JUDGE LUTON: Well, I

13

,-./ 2

3

4

5

6

7

8

9

10

11

12

14 Honor.

15

16

MR. SHUBERT: Well

JUDGE LUTON: I've got lots of thoughts about this,

17 but I'm not quite sure where I come out. Let's see if I can

18 talk myself into a position here. The pUrPOse of the

19 offering, Mr. Gammon and Mr. Fitch

20 MR. GAMMON: well, it's just to show, Your Honor,

21 that here'S a husband with all this broadcast background --

22 JUDGE LUTON: Well, I was going to try to state it

23 for myself and, and --

24

25

MR. GAMMON: Oh, I'm sorry.

JUDGE LUTON: With your help.

............ '
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MR. GAMMON: Sure.

JUDGE LUTON: But you were taking me in the right
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3 way there. It's to show the hand of -- to whatever extent it

4 shows it, of Mr. constant in Ms. Constant's application here.

5 And you're seeking to do that through the introduction of a

6 memorandum written by Mr. Willson which purports to summarize

7 a conversation that he had with Mr. Constant on or about July

8 7, 1993, and in that memorandum Mr. Willson makes reference to

9 the fact that settlement discussions had taken place at -- a

10 couple of months before. Is that right?

11

12

MR. GAMMON: Yes. That he --

JUDGE LUTON: And, and it's that reference to the

13 settlement negotiation or discussions that causes Moonbeam to

14 object.

15

16

17

18

MR. GAMMON: We1l--

JUDGE LUTON: Excuse me.

MR. GAMMON: Sorry.

JUDGE LUTON: That seems to me to be the -- you're

19 certainly not objecting, I don't believe, to the showing that

20 Mr. Constant had this particular involvement and that he

21 called Mr. Willson and they talked about whatever they talked

22 about here. In random, I take it, becomes objectionable when

23 it -- and here you help me out, when Mr. Willson lets on that

24 some discussions had occurred two months earlier. Is that the

25 point at which the remote becomes objectionable to Moonbeam?
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MR. SHUBERT: It is objectionable to me on the

MR. SHUBERT: Well, I would -- I have --

JUDGE LUTON: All right.

MR. SHUBERT: Period.

JUDGE LUTON: As soon as there's a reference to

JUDGE LUTON: Fine. But it, it's not until we get

grounds, Your Honor, that my recollection of that meeting was

that settlement negotiations would be confidential.

to that point in, in the memo that Moonbeam's ire is raised,

so to speak. All the way from the top all the way down to

that it's okay with Moonbeam, is it not?

settlement possibilities, up goes the red flag. You see some

13 violation of a confidentiality agreement or something like

14 that. Did you have other objections prior to getting down

15 that far?

1

2--.--
3

4

5

6

7

8

9

10

11

12

16 MR. SHUBERT: I had objected to it on the grounds of

17 relevance.

18 JUDGE LUTON: Well, that's the whole thing. We'll

19 get to that one as a separate objection. Right now I'm just

20 trying to deal with this confidentiality thing. All right.

21 So then we go down to the one, two, third paragraph from the

22 bottom here. I told Fred that I had discussed it. There is

23 nothing objectionable on the basis of confidentiality of

24 settlement discussions in that paragraph, is there? I don't

25 believe there is.
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MR. SHUBERT: Well--

JUDGE LUTON: I don't see it anyway. It's not
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3 apparent to me.

4 MR. SHUBERT: I think talking about the sta--

5 station's worth, you know --

6 JUDGE LUTON: Well, he simply stated his opinion

7 about the worth of the station. I don't see that that has

8 not necessarily anything to do -- I'm sorry. I just don't see

9 how that, that could be -- claim to be confidential. Mr.

10 constant was not a party --

11

12

MR. SHUBERT: No, but --

JUDGE LUTON: He, he was not a party to those

13 negotiations, was he?

14

15

HR. SHUBERT: To which negotiations, Your Honor?

JUDGE LUTON: The settlement discussions that were

16 had, were had a couple of months earlier.

17

18

19

20

21

22

HR. SHUBERT: He was in the room at the time.

JUDGE LUTON: Oh, he was?

HR. SHUBERT: Because they were traveling from --

JUDGE LUTON: I see.

MR. SHUBERT: New Hampshire to somewhere.

JUDGE LUTON: Is that the Fred that's referred to?

23 That's Mr. Constant?

--.,..-

24

25

MR. SHUBERT: That's Fred.

JUDGE LUTON: I see.
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1

2

MR. SHUBERT: Mr. Constant is Frederick W. Constant.

JUDGE LUTON: All right. Thank you. So then there

3 are those two aspects of the memo.

4

5

6

MR. SHUBERT: And I -- if I, if I may interject.

JUDGE LUTON: All right.

MR. SHUBERT: Since the, the value of the property

7 obviously was an element that was on the table during the

8 settlement discussion.

9 JUDGE LUTON: All right. So that -- I think I

10 understand that. Mr. Constant was in the room, you say,

11 during settlement discussions where price was -- prices were

12 mentioned no doubt and here he is on another occasion

held, which is about as far as it seems to go, constitutes

plain wrong to even mention the fact that a defendant

highly prejudicial. It is wrong.

I agree with Willson that this -- these references

here to the settlement discussions really refer to the fact

that discussions were held. It doesn't really get into the

substance of the negotiations and I'm not clear on whether

that -- the mere mention of the fact that discussions were

some reason I'm reminded of civil cases in which it's just

13 expressing his opinion about prices, presumably those that

14 were discussed, at least in part. So you would consider that

to be -- also to constitute a part of those privileged

confidential settlement discussions. Okay. It isn't for
---- 15

16

17

18

19

20

21

22

23

24

25
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JUDGE LUTON: We'll see. I, I don't know that for a

MR. GAMMON: Your Honor --

MR. GAMMON: I've got a way to duck it.

JUDGE LUTON: Try to.

fact. Now, you may, because you're going to be doing the

questioning, but for present purposes I'm prepared to duck it.

MR. GAMMON: I'm prepared

not?

needs, which it seems to me to be -- or to not include any

MR. GAMMON: Well, we're going to get in the same

subject matter I guess.

JUDGE LUTON: We'll see.

references here to settlement discussions and simply through

the witness -- take the witness through this thing and draw

out those facts that you want.

Namely, that Fred Constant picked up the telephone

and had some involvement in the application. You don't really

need to fight about what this letter says. You got a witness

on the stand who's perfectly capable of talking about the

events that Willson is interested in. And that way we will go

right around the question of violating confidences. Would we

1 confidential matter. I'm just not, not clear that it is.

2 Though it may be. As I say, my analogy is to the insurance

situation. Because of some uncertainty there, I would request

that Willson proceed using the memorandum, so much of it as it

3

4

5

6

7

8

9

10

11

12

13

14

............. 15

16

17

18

19

20

21

22

23

24

25
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JUDGE LUTON: Anything.

MR. GAMMON: Could I try my way to duck it?

JUDGE LUTON: Sure.

MR. GAMMON: I'm just telling you, I'm not offering

5 this for, for the substance of any language about settlements.

6 Just -- only for the fact that on the two occasions Mr.

7 Constant purported to act in whatever capacity he pUrPOrted to

8 act. That's it.

9 JUDGE LUTON: Yeah. He can either do it with this

10 document or he can do it without the document through

11 examination of the witness is all I'm saying.

12

13

MR. GAMMON: Well, this is --

JUDGE LUTON: That's the only difference I, I -- we

14 between us here.

15 MR. GAMMON: Okay. First we know -- we already know

16 that this witness has said she's aware that Mr. Constant did

17 act in this capacity on that occasion.

18

19

20

21

JUDGE LUTON: Yeah. What, what do you -

MR. GAMMON: So the second is --

JUDGE LUTON: What

MR. GAMMON: he was also present during

22 settlement discussions at a prior time, was he not in this

23 case?

,,,,--,,,,

24

25

WITNESS: He was in the room.

MR. GAMMON: Yeah. Okay. That's it.
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